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DECISION

FILE: B-181432 DATE: October 20, 1978

MATTER OF: Small Business Administration Purchase
of i.oans When Guaranty Fee is Not Paid
Prior to Default

DISEST: 1. Provisions in Small Business Adminjstration
(SBA) Guaranty Agreement which ctate that
(1) until required fee is paid, loan is not
covered by SBA guarantee and (2) fee must
be paid by the lending institution within five
days of the first dishursement of the loan,
create condition precedent binding* on the
lending institutions and SBA. While the
requirement that the fee be paid within five
days is not necessarily a material one, the
requirement for pa.yment of the fee prior to
the burrower's default is crucial to Govern-
ment's interésts and SBA may not purchase
the guaranteed loan if the fce has not been
paid prior to default. B-181432, March 13,
1875, is aftirmed.

2. Our decigion 3-181432, March 13, 1875,
which held that under. Guaranty Agreement
Small Business Administration (SBA) could
not purchase ‘guarantead loan if required
guaranty fee had not been paid by lender
befcre loan went into default ie affirmed.
No' officer or agent of Government has
authority to waive this type of contractual
right which has accrued to the United States
without compenszating benefit. Moreover,
SBA is not esfopped from enforcing guaranty
fe provision gince 4- step test for estopping
Government ha: not been satisfied.

This decisicn {5 'in response to a request from the Admin-
istrator of the Small Business Administration (SBA) for our Office
to reconsider our ruling in B-181432, March 13, 1975. In thet
decision, we concluded that under the language of the Blanket
Guaranty Agreement ir effect between SBA and lending institu-
tinns participating in SBA's guaranteed loan program, SBA could
not purchase a guaranteed loan if the requi:ed guaranty fee had
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not been pald by the bank hefore the loan went into default or
before the bank had reason tc believe that a default was imminent.

The Administrator's request for reconsideration was made in
the context of litigation that has arisen as a result of SBA's refusal,
pursuant to our decision, to honor its guaranty on several loans
made by two California banks--the Bank of America National Trust
and Savings Association and the Crocker National Bank (plaintiffs).
Enclosed with the Administrator's letter was a memorandum pre-
pared by legal counsel for the plaintif{fs which takes the’ position
that our origmal decisicn was legally erroneous and should be
modified to allow SBA to purchase loans even though the guuranty
fee was not paid prior to default. This memorandurn was submitted
to our Office pursuant to the specific request of the United States
Attorney for the Northern District of California and the Assisiant
United Statcs Attorney handling the litigaiion’in an attempt to
achieve "administrative resolution of this dispute, '" SBA's letter
also contained a copy of a Departmcnt of Justice memorandum
recommending settlement in a similar case, Santa Monica Bank
v. A. Vernon Weaver, U.S.D,C,, C.D, Ca. , case No, 17~2133-
FW, on the basis of which an out of court settlement was reached
in that case.

Generally, our Office will not render a decision on a matter
that is before a court of competent jurisdiction. See 53 Corp.
Gen, 730 (1874); and 52 Comp. Gen. 708 (1873). Ilowever, we
will congider a question submitted to us where the court requests
or expects our decision. See 55 Comp. Gen, 413 (1975); and
56 Comp.. Gen, 487 (1977).

Since the Justice Department has stated that the couris in which
the two suits are pending have been advised of the Departmen.'s
attempt to resolve thig litigation administratively, during which
time the courts have agreed to delay trial of both suits for a short
period of time, we will consider SBA's request for reconsideration.

The Administrator gets forth the basis for SBA's request as
follows;

M % % -ecent dispositions of cases on thic same
iesue have prespnted a problém to the Agency and the
Department of Justice attorneys representing the
Agency from the standpoint of del‘ensibility of the
propriety of the Agency actions in denying liability
under the SBA guaranty merely on the strength of
the Compiroller Ceneral's Opinion without resort to
the facts surrounding specific cases.
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"In addition to the suits filed by the Bank of
Ame1tica and Crocker National Bank, four other
suits’ have been brought ugainst the Agency. Two
of these, Santa Monica Bank v. A, Vernon Weaver,
U.S. L. C,, C.D, Ca,, Case No. T71-2123-F\WV, and

Firat Entererise Bank v. Mitchell Kobelinski, U. S,
- PO ase NO. C 26-566" EUIIU have

been settled by the Department of Justice, In each
of these cases, the bank agreed to foregn interest

to which it normally would have been entitled vpon
payment by SBA of its participation share of
principal, J}or your information and revicw, we
enclose a copy of the memorandum from the Depart-
ment of Justice which sety forth a legal analysis of
the Santa Monica litigation. In concluding it8 memo-
randum, ihe Department states that 'the facts s‘rongly
favor the plaintiffs' argument that the plaintiffs were
justified {n beliaving that the timing or the payment
of the guaranty fee was not material {o a valid
Guaranty Agreement, ' '(E?npﬁasis added. )

"To date the Agency hag denied liability on ap-
proximately thiurty-s: ven 1oans on'the basis of the
Comptroller General's Opinion F.181432, These
loans involve a total principal indebtedness of ap-
nroxinately §1, 000,000, Since the facts in Santa
Monica are fairly representative of all denials, we
are ol course concerned that more suits will be
filed agcinst the Agency with the same end results.
We therefore urge that your ruling be reconsidered
in light of the analysis prepared by the California
banks and the position taken by the Department of
Justice.

"o facilitate the disposition of these cases
without resort to unnecessary litigation, it is sug-
gested that the Agency be authorized to negotiate
settiements in loans where ilis apparent that the
facts® ﬁf such cases are parallél to the facts pre-
sen‘ed. \h . Santa Monica and Ilirst Enterpr'se. In
each such case settlement would be atiempfed on
the same basis on which Santa’ Monica and First
Enterprise were settled.  Seftlement offers would
be extended only to those banks where it is clearly
demonstrated that the bank inadvertenily negiected
to pay the guaranty fee. Scttlement would not be
attempted if the facts indicate that the banks were
grossly negligent in payment of the fee or atiempted
t» avoid payment thereof.'
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Our conclusion in the suhject decision was based largely on ti.e
langnage of paragraph 2 of the Blanket Guaranty Agreement which
provides that ""An approved loan will not be covered by this agree-
ment until lendcr shall have paid the guaranty fee for said loan as
provided in paragraph 5 of this agreement.'" We also relied on the
Jongstanding principle that no officer or agent of the Government
has the authorily to waive contractual rights which have accrued
to the United States or to modify existing contracte to the detriment
of the Government, without adequate legal consideration or a com-
pensating benefit to the Government,

In their memorandum, the plaintiffs maintain that our deci-
sion is erroneocus from a legal standpoint since the guaranty fee
provision contained in the Guaranty Agreement should not have
been treaied as a condition precedent. To support their position
the plaintifrs irake the following four hasic arguments:

'"(1) The contract language is ambiguous as to the
status of the guaranty if the fee is paid after
the expiration of the 5 day pericd.

'"(2) The requirement that the fee be paid within
5deys is not material to the contract, and
enforcement of the requirement, as # con-
dition precedent, would vesult in a total
forfeiture,

'3) The requirement that the fe2 he paid within
5 days was waived by SBA personnel.,

"{4) SBA may be estopped by its actions from
enforcing the requirement that the fee be
paid within 5 days. "

The Justice Department memorandum prepared in connection with
the Depariment's scttlement in the Santa Monica litigation also
takes the position that the facts of that parucular case support the
Santa Monica Bank's assertion that it was 'justified in believing
that the timing of the payment of the guaraiice fee was not material
to a valid Guaranty Agreement, "

The provisions of the Guaranty Agreement which are in dis-
pute are paragraphs 2 and 5, Paragraph 2 provides that a loan
is not guaranteed until the lender has naid the guaranty fee re-
quired by paragraph 5. Paragsraph 5, ‘ovides in pertinent part
as follows:
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""Within 5 days of the first disbursement on account

of each loan, Lender shill pay SBA a one time guarantee
fee amounting to 1 percent of the total amount guaranteed
by SBA, However, in those cases where the SBA share
is $100, 000 or more, a fee may be pald in two install-
ments: one-hall within § days of the first disbursement,
and one~half on the first anniversary thereof or upon
Lender's demand for SCA purchase in the intervening
period. If the two installment option is elected, an
approved loan will be covered by this agreement upon
paymzat of the first installment, * 3 %'

{The plaintiffs' legal memorandum also refers to paragraphs 2
and 5 of a different type oi guaranty agreement coyering con-
tract or line of credit loans, although those provisions are
essentially the same.)

1, The Five Day Rule,

Both the plaintiffs and the Department of Justite contend
that the requirement that the guaranty fee be paid within 5 days
is n2ither a condition precedent 11or material to the basic agree-
ment between the SBA and the lending institution. 17"e believe,
hnowever, that our prior dec.sions have been misconutiued,

In light of the firs! sentence of paragraph 5, the plaintiffJ
gtate that the ""SBA contract is ¢ mbig‘uo..ls as to the status ~! the
guaranty if the fez is not paid within Tive days but is paid there-
after.' We agree. In fact, our decision of March 13, 1975,
specifically recognized that thvz Agreement is ambiguous in this
respect when we said the fo‘]owmg

"It is clear under pe. ragraph 2 of the Guaranty
Agreement that an approved loan is not guaranteed
thereunder 'wntil' the lender has paid 'the guaranty
fee for said loau as prov*ded in'‘paragraph 5' there-
‘of, Paragraph 5 provides, in pertinent part. that
'within 5 days of the first disbursement on account
of each loan, lender shall pay SBA a one time
guaranty fee amounting to 1 percent of the total
amount guaran'teed by SBA.' Although it might
appear from reading paragraphs 2 and 5 together
that unless the guaranty fee Is paid within 5 days
of first disbursement of the loan, SBA's obligation
to 'guarantee' an approved loan is extinguished, ihe
use of the word 'until' in paragraph 2 implies that
lending institutions can pay the required fece atter
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the initial 5-day period has slapged, (f course
in such case the loa'r would not be covered by the
guarantee until the f< : i8 paid, since paragraph 5
modifies paragraph 2 only to the extent that it
permits guaranty coverage of the loan from the
date of first disbursement provided the guaranty
fee is paid within 5 days of such date. Thuo while
paragraphs Z and 5 of the Guaranty Agreement
when rcad together may be somewhat ambiguous,
we do not believe that such provisions need be con-
strued as precluding SBA from guaranteeing the
appropriate perceniage of the balance.of an ap-
proved loan outstanding ' n the date the guaranty
fee is paid, provided, ¢ course, that the loan is
not in default and that n .ither SBA nor the lending
institution are aware ¢ , or have any information
indicating, ihe hkelihf 3d of an imminent rlafault
by the borrower, '

In other words, we have stated that we will not object to
SBA's guaranteeing a loan where the required fee has been paid
after the 5 days have el:gsed. It is not the requirement that
the fee be paid within 5 days of disbursement which we have con-
sidered to bie the importam and relevant condition precedent-
rather, we b‘eneve that under the Guaranty Agreement, it is
the payment of the guaranty fee any time prior to default (or
knowledge of 1mpendmg default) which is material to the agree-
ment., Howev er, if pa ,r'nent of the guaranty fee was alsc per-
mitted afier a difault had occurred or an impending default
became known, all part1c1pat‘ng lending institutions would be
able, in effecf, to receive the full henefit of SBA's’ guarantee
without having'to pay anything for it until after the need for the
guarantee become known. See B-181432, Novombet‘ 12, 1975.

In many ways the guaranty fee requlrp'nent is ana.ogous to the
requiremem in an insurance contract that the insured pay a
premium prior to obtaining any insurance cov.rage. In the event
the insured contingency occurred ~efur-e the required premium
was paid, no insurancc coverage would exist. We believe the
same rationale i1s applicable here.

2, Lack of Materiality,

As suggested in the plaintiffs' legal analysis, the implicit
basis for our March 13, 1975, decision was our view that the
gu.-:.ranty fee requivement set forth in the Guarantee Agrecement
was a ''condition precedent” to SBA's obligation to jurchase the
guaranteed portion of the loan upnn default, A ""condition pre~
cedent" is gencrally defined as follows:
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"« * %« A condition precedent % * - i{g one which is
to be performed before some rlght dependent there-
on accrues or some act dependernt thereon ie per-
formed, Federal Land Bank of l.ouisville v
Luckenbill, 2I3 Ind, 616, 13 N, L, 2d 53], 533 A
Tcondition precedent' ig one that is to be performed
before the agreement becomes effective, and which
calls for the heppening of some cvent or the per-
formance of 3ome act after the terms of the contract
have been agreed on, before the contract shall

be binding on the parties., Rogers v. Maloncy,

85 Or, 61, 165 P, 357, 358; Mercer-Lincon

Pine Knob Oil Co, v. Pruitt, 191 Ky, 207, 229

See Black's Law Dictionary, 366 (Rev. 4th ed. 18968).
Also see B-181432, February 19, 1978.

The pldintiffs also argue that the 5-day recuiren.ent is not

‘'material to the coniract and that enforcement of the | equirement

as a condition precedent would result in an unfair fovfeiture which
would not be favored by the courts, As noted akove, we do not
congider the 5-day requirement to be a bar to SBA's guaraniee

of a loan.

To support its contention that the guaranty fee requirement
was not a_material part of the contract between SBA and the banks,
the plaintiffs argue that the consideration for SBA's guaranty is
not payment of the fee, but is the making of the loan to an other-
wise unqualiﬁcd borrower. Since the IFederal Government is not
in the busineéss of guarantying loans for profit and since the fee
is not required by the Small Business Act, the plaintiffs maiutuin
that it would be difficult to convince the courts that paymernt of
the fee is a material part of the guaranty contract, It is also
argued that SBA personnel failed to adequately alert the banks as
to the possible effect of the failure to pay the fee on time and
generally did not treat the guaraniy fee provision as a condition
precedent,

We disagree with the plaintiffs' arguments in this regard,
Although it is true that the Small Business Act does not itself
require SBA to collect guaranty fees and that SBA is not in the
business of guaranteeing loans for profits, it does not follow
in our view that the fee payment requirement is not material,
First, statutes authorizing an agency to establish a pariicular
program commonly do so in general terms without specifying
the precise manner in which the program is to operate,
Generally, the agency administering the program is authorized
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to promulgate such rules and regulations &8 are deemed neces-
sary in order to realize the statutory purpuse. Such a pro-
vigion is contained in secticn 5(b)(8) of the Small Eusiness Act,
ag amended, 15 U,S,C, § 6368(b)(6) (107C), authorizing the
Administrator of SBA to make such rules und regulations as he
deems necessary to carry out the authority vested 1n him pursuant
to the Small Business Act. Pursuant to this provision, SBA pro-
mulgated regulations which are contained iu Chapter 1 of

tit'e XIII of the Code of IFederal Regulations, The requirement
that lending institutions participating in SBA's guaranteed loan
program pay a guaranty fec il set forth ot 13 C, F.R. § 120, 3(b)
(1877) which provides in pertinent part as follows:

"In guaranteed loans * * %, a guaranty charge
shall be pa_. able by the financial institution
to SBA for such agreements. .

* * ’ * * t

"Effective January l, 1973, the guaranty is
set on a 1-time basis at i percent of the
amount of the authorized guaranteed portion
of the loan, and is payable at first disburse~
ment by the participaiing le=.iar, * * *"

We co not believe that @ requn‘cment such as this, set forth
in clear and unambiguoLs terms in both the contract between the
parties as well as a statutory regulation, can be said to be im-
material,

I'urthermore although SBA did not require lenders to pay the
guaranly fee as a condition precedent to SBA's guaranty until
January, 1973, SBA has.always charged this type-<r fee or its
equivalent to lenders participating in SBA's guaranteed loan pro-
gram &s weiz as ils predecessor--the deferred participation loan
prograxs., Infact, as explained by SBA in its original submis~
sion vshich resulted in our decision of March 13, 1975, the one-
time guaranty fee provision that was adopted in 1873 was develop-
ed in order {0 rerolve the administrative problems SBA Lad been
having in collectinb the fee, We were informally advised by SBA
it that time that in some instances, lenders were not paying the
guaranty fees unless the borrower defaulted, at which time SBA
was requested to and in fact did purchase the guaranteed portion
of the loan., It was also pointed out by SBA in its submigsion
that substantial guaranily fee payments were involved, IFor
instance, in fiscal year 1974 SBA received fee payments total-
ing $14, 278, 266. 08.

Moreover, even if SBA may not have done everything pos-
sible to advise lending institutions that under the revised Guaranty
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Agrer:ment payment of the guan.nty fee ''was a condition pre-
cecent'' to SBA's guaranty, we!du not believe that it was under
any legal obligation to d» sn since the Janguage in the agreement
i‘gself is, as stated above), clear and unambiguous in that respzct,
It i8 of course a fundamental precept of contract law that in the
abrence of fraud, misrepresentation, or similar valid legal
defense, a party to & contract is bound by the provisions contain-
ed therein, notw’thstanding any allegation that he was unaware

of the existence of some or all of such provisions, See B-181432,
July 7, 1978,

Also a reexpniination of SBA's original submission reveals
that SBA did vie\\‘ the guaranty fee provision as a condilion pre-
cedent, As expiained by SBA, in the suminer of 1974, the agency
began to become aware of the number of lenders that were nnt
complying with the guaranty fee requireme-lt Accerdingly a
uniform follow-=up procedure me.noran.um was issued ‘o all of
SBA's field offices containing a sample form letter to be sent to
all delmquent lenders advising them that if the fee were not
received within 15 daye, SBA's guaranty would be terminated,
The .instruction memorandum and the form letter also steted
"tHat the delinquent fee would not be accepted by SBA where the
borrower was in delault on the Joan prior to the payment of the
g_\rlarant% lee, (lumphas:s added.] Considering all ol these
circumstances, we cannot agree that payment of the guaranty
fee was an immaterial part of the contract between SBA and
particioating lenders.

3. Waliver and Estoppel.

The plaintiffs maintain that, as a matter of law, SBA either
waived the requirement that the fee be paid within five days of
disbursement or, in the alternative, that SBA is estopped from
enforcing that requirement., As stated above, it is the payment
of the guarantec fee prior to default, rather than within five days
of default, which is material and we will focus our discussion on
that factor.

SBA has not specifically requested that we dotermine whether
waiver or estoppel might form the basis for upholding its guarantee
of any or all of the specific loans involved here, Although for
purposes of discussion, we have assumed, to a limnited extent,
that the plaintiff's specific allegations are representative of other
loans in which the guarantee fee was not paid prior to default,
we have not focused our attention on the loans to these plaintiffs,

il . -
For the reasins discussed below, and in some of our prior
decisions, we continue to hold that SBA has not waived or been
estopped from enforcing the requirements of its guaraniee agree-
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ment that the fec be paid before the loan is cover:d, While the
doctrines of waiver and estoppel might, in a particularly compelling
case, form the basis for a conclusion that SBA's gu.rante? was

still in effect for a specific loan, a specific showing in that case

of unusual a..d compelling circumstances would be required.

A. Waiver

The plaintiff's waiver argument appears to be based on several
factors., I'irst, il is alleged that with respect to geveral of the
loans involved, correspondence between ihe banks and SBA con-
tinued to treat these loans as if SBA's guaranty was still in effect,
even though the guar=anty fec had not been "timely' paid, SBA's
action in this ccnnection included meeting ind working with the
lender and the borrower in an attempt to solve the borrower's
problem, approval of revigions in the loan agreement in one in-
stance, and other similar actions tending to show a real and con-
tinned interest in the loan, Second, it is maintained that in several
instances SBA specifically advised the bank, after default had oc-
curred and the bank hal demanded payment on the guaranty, that
the bank's demand had been approved even ihough the fee had not
been paid, In this connection it is also alleged that SBA requested
and accepted payment of the guaranty fees on seveial loans after
SBA was aware that the loan had already defaulted, With respect
to two of the four loans involved, it is further alleged that SBA
has never returned and is still holding the respective guaranty
fees., Finally it is argued that SBA took spccific ~etions on
several loans after the defaults had occurred, including request-
ing assignment of the loan dotumentation and collateral and
partially liquidating the collateral in one case, even though the
guaran.y fees had not been paid prior to default.

In discussing the waiver theory, the 5-day requirement is
intertwined. It should again be noted that the plainti{fs conten-
tion that the 5-day requirement was waived oy SBA is not in
issue, since, as stated above, our decision was not hased on the
failure of lenders to pay the fee within 5-days of disbursement,

Our decision was based on the Yailure of lenders to pay the
fee at any time prior to default by ths borrower, We addressed
the waiver argument in our originel decision when we said the fol-
lowing;

""With regard to SBA's accepling the guaranty fee
after a loan is in default, {t is clear that such
action would modify to the Government's cdetriment
the terms of sections of the Guaranty Agreement
requiring payment of the guaranty fee before the
loan is covered by the guara.niee. The stated rule
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in this regard is that no officer or agent of the
Government has the authority t» wsaive contractual
rightc which have accerued 10 the United States or
to modify existing contracts to the detriment of
the Government without adequate legal considera-
tion or a compensating henerfit flowing to the
Government, See 46 Corap. Gen. 874 (:867);

45 id, 224 (1965); 44 id. 746 (1065) 4l 1d, 169
(198T); and decisionc cited therein,

Also sce Bausch & Lomb Obtical Company v. Uanited States, 78
Ct. Cl, 584, 507 (ID3A] cert, denied ..".i;...’ . 5. 895 (1944); and
Pacific Hardware & Steel Corapany v, United St ates, 49 Ct. Cl.
327, o43bh (1v14),

In B-181432, November 12, 1975, we said the followirng:

"'t officers or agenis of the Government do not
have the authority tn waive th. ~ontyactua)

rights of the Governmer* directly, fhey can not
do so indirectly b_{ means of following a particular
course of conduct, "

Also see B-18143Z, Febx'uary 19, 1974,

We recognize that some exceptions to the general rule agalﬂst
waiver cf contractual rights that have accrued.to the Government
have been made by the courts. In this regardthe plaintiff relies
primarily on three cases to euppomt its position- -First National
Bank of McMinnville, Tenncasec v. Kleppe, 409 ¥, Supc, 110

(E.D. Tenn. 1575), Cresham and Company, lac. v. United States,
470 F, 2d 542 (Ct. CL"I972), and Industrizl Uranium Company v.
United States, 376 ¥, 2d 861 (Ct. CI. 1&67). However, it is our

view that all of these cascs are distinguishable from the matter

under consideration,

The case involving the McMinnville Bank is of Specza] interest
since it also involves SBA'S guaranteed loan program, In that
cage, the court concluded that the lendgr's failure to oblain certain
agreed upon security docuniints conétituted substantial and funda-
rmental nonperformance by the lender, giving SBA the right to
rescind its guaraniee of lhe particular loan involved. Upon iearn-
ing of the Bark's material '"breach, " SBA was confronted with an
election of remedies--either to rescind its agreement or stand
vpon it, The court went on to hold that SBA's acceptunce of the
guaranty fee, payment of which was not a condition precedent,
after lenrning of the breach by the Bank constituted 2 waiver of ils
right to rescind.

-1] -~



B-181432

Unlike the case at hand, SBA's continued acceptance of the
"consideration' it was entitled to under the contract did not subject
the Government to immediate liability and require it to purchase
the guaranteed portion of the loan, The borrower might never
default on the loan and, hence, SBA might not be called on to
honor its guarantee, That is, the Government merely chose to
continue its existing contractual relationship. However, SBA's
acceptance of the post-default payment of the fee in the instant
situation--in contravention of the clear terms of the contract--
would immediately subject SBA to payment of the guarantee,

Furthermore, we do not believe that the courts rulings in
either Gresham or Industrial Uranium arc applicable to the case
at hand because both of those cases involve significantly different
factual situations. In Gresham, the issue was whether a pro-
vision contained in the Specificatinns of a Government procure-
ment contract requiring that the dishwashers, that were the
subject of the contract, be equipped with automatic detergent dic-
pensers had becn waived by the contracting officer overseeing
the contract, We do not believe that a decision in the relatively
specialized area of Government procurement law involving this
type of provision is applicable to a situation involving a com-
pletely different type of provision in a Government loan program,
compliance with which is required as a condition precedent of *
the Government's guarantv.

The Industrial Uranium case involved a provision in a eircular
published by the Atomic Energy Commission (AEC) concerning
the maximum lime content of uranium bearing ores, which had
never been enforced by the AEC since the circular had been pub -
lished. Among other reasons, this case is not applicable +o the
instani situalion because the Guaranty Agreement containing the
condition precedent under which SBA was operating was relatively
new and no pattern of either enforcement or nonenforcement had
yet been established, As mentioned above, in the sunimer of
1974, prior to requesting our Office to concur in its precposal to
waive this requirement, SBA initliated a procedure of alertin:
lenders that SBA would be enforcing the new provision, adopte:i
in the prior year.

B, LEsioppel

Having concluded that, as a general oroposition, waiver is
not applicable, we turn our attention to the clesely related theory
of esloppel, which was the primary basis for the Justice Depart-
ment's recommendalion to settle the Sunta Monica litigation. The
primary differencec between the two theories 1s that the party
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claiming estoppel must demonstrate some degree of prejudicial
reliance on its part upon the misrepresentation of the party to be
estopped.

In its settlement recommendation in the Santa Monica case,
the Justice Departmeni said the following regarding estoppel:

""There is a significant possibility that the agency
might, on the facts given supra, be estopped from
raising the untimely payment of the guaranty fee as
a defense to the action brought here. The agency
practice at all times material to this action was to
liberally allow late payment of the fee. It wag this
widespread practice which led the Administrator to
plead with the Comptroller General for discretionary
authority to pay guarantees which were entered into
at a time when the SBA was not enforcing the prompt
payment provision.

Actual enforcement of the new tightened pro-
cedure did not begin until after the first opinion of
the Comptroller General of September 20, 1874,
after the facts in this case had trs “spired.

""The specific transactions which occurred here
were consistent with the agency's then existing
practice of allowing late payment of the guaranty fce.
All of the transactions which took place up to the
denial of liability by the SBA, could reasonably have
led the Bank to belicve that the Guaranty Agreement
was still binding on the agency. Ewven upon the dis-
covery by the agency, when the demand for payment
had heen made by the Bank after default by the bor-
rower, that the tee had not yet been paid, the agency
merely informed the plaintiff Bank that the purchase
check was being prepared and that payinent of the
fee was required before the guarantee monies could
be forwarded to the Bank. The Bank has further
support in their argument that there was at least
a reasonable confusion on all sides, since the SBA
and the plaintif{f had in effect then six scparate
Guaranty Agreements on loans made by the Bank,
Four of these agreements required only that the
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guaranty fee be tendered upon billing by the SBA, *
In response t{o the above notice that the fee needed
to be paid before the agency would '"'forward" the
guarantee check, the Bank rcsponded by paying the
guaranty fee the followirg day,

"Fiually, the cases which have refused to apply
estoppel against the government seemed to be based
on uphclding a statutory policy, United States v. Lazy
FC Ranch, supra, However, there is no such statutory
requirement or policy here. What is at issue here is
the interpretation of SBA regulations and policies which
affect the agency's programs and monies rather ihan
is_sdues:'which might be characterized as government-
wide,

Several cases are cited by the Justice Department in support of
its position,.some of which are also cited by the plaintiffs, in-
cluding United States v. Georgia-Pacific Conipany, supra; United
States v, Lazy FC Rancl, 481 F t . 19 mfea
otates v, Wharton, 514 F.2d 406 (2th Cir, 1975); and Cahiorm -
Pacillic Bang v, SBA, 557 F, 2d 218 (9th Cir, 1977).

The plaintiffs memorandum is more specific in attempting
to demonstrate the establishment of an estoppel against the
Government, both as a general proposition applying to all loans
in which SBA denied liabilily on the basis of non-payment of the
required guaranty fee prior to default, and with respect to the
four specific loans involved here. In general it is arpgued that
the estoppel arises because of the "justified reliance by the
banks and their belief thal the paymen! requirement was not a
condition precedent which invalidated the SBA guaranties.' The
actions that were allegedly relied upon included SBA's silence
concerning the guaranty fee requirement and the result of a
failure by the lenders tc omply wilh that requirement as well
as affirmative representaticns and actions by SBA indicating that
the guaraniees were in effect,

“Qur discussicn here deals, of course, with only those Guarantee
Agreements, in use since 1973, containing the two paragraphs
discusscd above, excluding these four leans in the Santa Monica
case, Acceptance of lale payment under the subject agreement
is, as cxplained above, crucial only when faced with default by
the borrower,
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As noted in the Justice Departmeént's settlement recommenda-
tion, as well as the plaintiff's memorandum, the courts have |
traditionally been rehictant to apply the doctrine of estoppel against
the Federal Government or dne of its agencies and have generally
held that the Government is'hot subject to the same rules of eston-
pelias are private partice, This’judicial reéluctance is based on
the theory that, because of sovereign immuuiity, the Federal Govern-
ment is not respeiisible for the unauthorized acts of its agents.
Thus, in the case of Utah Power and Light Coinpany v. United
States, 243 U, S. 389, 409 {I877), the Supreme Court said that
™k % % the United States is neither bound npr stopped by acts of its
officers or agents in entering into an »—rangement or agreement
to do or cause to be done what the law rioes not sanction or permit
% % % " Algo see Federal C.op Insura. : Corporation v. Merrill,
332 U, 5. 380 (1947), T

. However, an estoppel argument has been successfully employed
against the United States in certain circumstances. For example,
in the leading case of United States v. George Pacifid Company,
421 F, 2d 92 %ch.gir. 19707, the Ichowing essentlal elements of
estoppel were applied in a case involving the United States: (1) the
party to be estopped must know the facts; (2) he must intend that
his conduct shall be acted on or must so act that the party assert-
ing the estoppel hes a right to believe it is so iniended; (3) the
latter nhust'be. ignorant of the facts; and (4) he must rely on the
former's eciiduct to his injury. See also Emeco Industries, Inc,
v. United Siates, 485 F, 2d 652, 202 Ct, CY, 1006 (1873). Our
Ofiice, of course, recognizes and applies the rules set forth by
the courts,

Although the applicabililty of the estoppel doctrine was not
specifically addressed in our decision of March 13, 1875, we con-
sidered the estoppel argument in our su%seéquent opinion of
November 12, 1875, supra, in which w: said the following:

"ENBT [the Bank) cannot claim that it was uraware
of the requirement that the guarantee fee be pald at
the loan was disbursed since this requirement was
not only set forth in 13 C, F, R, 120. 3(b} (1974) but
-vas specifically included in paragraphs 2 and 5 of
the Guarantee Agreement which also specified that
a loan 1s not guarantecd until the lender has paid
the fee as provided. In light of the foregoing, it is
clear that ENBT must be charged with knowledge of
the requirement that the guaranty fee was due at the
time of disbursement of the loan, and that until *he
fee was paid, the loan would not be under the pro-
tectinn of SBA's guarantee. [n this regard, the
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court said in United States v. Shaw, supra, [137
F. Supp. 24, 28 (D. N, D, 1956)] p.” 28-20, that:

'Estoppel cannot be'invoked by one who
Kknew the facts or was negligent in not knowing
them. Where facts were equally known to
both parties, or are facts which the one in-
voking esteppel ought, in the exercise of
reasonable prudence, to know, there can
be no estoppel. * % *

'Where the facts are equally known to
both parties, there can be no estoppel' where
both parties have equal means of ascertain-
ing the facts, then, too, there can be no -
estoppel, * % %,

ITo constitute an equitable estoppel
there rmust exist a false representation or
concealment of fa¢ts made with knowledge,
actual or constructive, and the party to whom
it was made must have been without knowledge
or means of knowledge of the real facts * * #, "

"Accordingly, we cannot agree that, by its actions,
SBA in effect waived the rights it would otherwise have, "

Having carefully considered the question once again, .we do not
believe that the legal analyses set forth by the Justice Depariment
and the plaintiffs demonstrate that, as a general mat ., SBA and
the Government are estopped from enforcing the Guarantee Agree-
ment as written, As stated in B~181432, November 12, 1975, supra,
lenders cannot claim that they were unaware of the guarantece fee
requ; ement since it is unambiguously set forth in the Agreement,
nor, in our view, can lenders succcssfully argue that although
aware of the guarantee fee requirement, they were not bound by
it because of SBA's so-called laxity in enforcing the requirement,
A similar argument, involving anoils ' provision in the Guarantee
Agrcement requiring lenders to nelify SBA of defaults by the
lender within 30 days thereof as a condilion precedeni to liability,
was considered and rejected by our Office in 13-181432, February 19,
1976, in which we said the following:

"% % the estoppel argument seems to be, in
effect, that contiiiued and presumably knowing
failure by lenders to comply with this requirement
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must be excused because of SBA's failure to
insist on strict compliance, In our view such
an approach is completely untenable as a mat-
ter of law and is equally unjustifiable in terms
of avoidingi undue 'hardship' to the lending in-
stitutions.

Certainly, if a lender had some doubt as to the proper inter-
pretation of paragraphs 2 and 5 of the Guaranty Agreement or
questioned whether SBA had actually agreed to waive these pro-

uvisiohs, the most reasonable course of action wouvld have been

'to reuest clarification from SBA in this regard. To the best
of our knowledge, this was never done, .

N Instead, the theory adopted by the plamt1ffs, and to a lesser
degree by the Department 'of Justice, is that SBA's silence re-
gardmg the guaranty fee requirement and the failure of some

,‘lenders to:comply therewith coupled, in some instdnces, with
'other exchanges betivezn SBA and the lenders concerning the

‘loans. impliec. that the’ guaranties were still in effect. The pro-
cedure followed by SBA may we'l have been inmproved from an
admzmstratlve stdndpomt. However, it has beer‘ ‘held that in

o; der to estop the Government, ‘'one must demonstra..e that the
agent's action constituted affirmative misconauct.' See California-
Eacific Bank v. SBA, supra, and cases cited therein. We do not
believe that SB:1"s aciions and inactions in dealing with lenders
constituted "affirmative misconduct, ! especially wher2 the
guaranty fee requirement and the failure of lenders to comply

with it, were never specifically addressed until after the defaulis

occurred.

.- I"urther, an essential element of estoppel is detrimental
reliance by the party claiming the benefit of the estoppel. The
Justice Department memorandum does not adequately deal with
this issue. Although the plaintiffs’ memorandum does attempt to
demonstrate '"detrimental reliance, ' we did not find the discus-
gion persuasive in this regard. TIor instance, with respect to
one of the four loans involved, it was alleged that the bank ''relied
upon the silence of SBA and the affirmative represeatations of
SBA employees in lendinﬁ money to someone who would otherwise
have been denied a loan.” However, it is obvious that this cannot
constitute detrimental reliance aince the loan was made and the
rights fixed, prior tu the acti.a or nonaction by SBA personnel
that was allegedly relied upona in making the loan,
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In accordance with all the foregoing, we once again affirm

our decis’on of March 13, 1975,
Y
TF Kot 4aa,

Deputy Comptroller General
of the United States

-18 -






